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RECOMVENDED ORDER

A hearing was held in this case in Lakeland, Florida, on
February 1, 2001, before Arnold H Pollock, an Adm nistrative
Law Judge with the Division of Adm nistrative Hearings.
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For Respondent: R. Davis Thomas, Jr.
Qual i fied Representative
Broad and Cassel
215 South Monroe Street, Suite 400
Post Office Box 11300
Tal | ahassee, Florida 32302-1300

STATEMENT OF THE | SSUES

The issues for consideration in these cases are: as to
Case Nunber 00-3497, whether the Agency for Health Care
Adm ni stration should inpose an adm nistrative fine against
t he Respondent's license to operate Beverly Savana Cay Manor,
a nursing home in Lakeland; and, as to Case Nunber 00-2465,
whet her the Agency should issue a conditional license to the
Respondent's facility effective April 28, 2000.

PRELI M NARY MATTERS

On April 28, 2000, after conpletion of a survey of
Respondent's skilled nursing facility, Beverly Savana Cay
Manor, Inc. (Savana Cay), located at 1010 Carpenter's VWay in
Lakel and, Florida, the Agency for Health Care Adm nistration
(Agency) issued a conditional license to operate the facility
to Beverly Savana Cay Manor, Inc., in lieu of the previously
hel d standard license. This action was taken because in that
survey the Agency determ ned that the facility had failed to
have sufficient staff to provide nursing and related services
to attain or maintain the highest practicable physical,
ment al, and psychosocial well-being of each resident, as

determ ned by individual health care assessnments as required



by the provisions of 42 CFR 483.30, a Class IIl deficiency.
That deficiency, initially identified in a survey of the
facility on August 31, 1999, and deened corrected on October
13, 1999, was observed anew. The Agency al so based its change
in license character on its finding that the facility failed
to insure that each resident received adequate supervision and
assi stive devices to prevent accidents, a Class |l deficiency.

Based on the alleged violation of 42 CFR 483.30 on April
28, 2000, the Agency also entered an Adm nistrative Conpl ai nt
dated July 26, 2000, in which it seeks to inpose an
adm nistrative fine for that violation.

The Respondent chall enged each Agency action and demanded
a formal hearing. Pursuant to Respondent's notion, the two
cases were consolidated for formal hearing, and this hearing
ensued.

At the hearing, Petitioner presented the testinony of
Patricia A. MIIls, a surveyor of health care facilities for
t he Agency; Patricia T. Gold, a health facilities eval uator
for the Agency; and Marie Todd Maisel, a registered nurse
speci alist and a surveyor of mninmum qualifications training
for the Agency. Petitioner also introduced Petitioner's
Exhibits 1 through 9, 14 through 16, 18, and 19.

Respondents presented the testinony of Theresa S.

Vogel spohl, a gerontol ogical clinical nurse specialist and



consultant in the care of the elderly. M. Vogel spohl was
al so qualified as an expert on falls in the care of the
el derly and nursing practices and standards in nursing hones.
Respondent al so i ntroduced Respondent's Exhibit A

A Transcript of the proceeding was filed February 13,
2001. Subsequent to the receipt thereof, counsel for both
parties submtted matters in witing which were carefully
considered in the preparation of this Recomended Order.

FI NDI NGS OF FACT

1. At all tines pertinent to the issues herein, the
Petitioner, Agency for Health Care Adni nistration, was the
state agency in Florida responsible for the licensing of
nursi ng homes and the regul ation of the nursing hone industry
inthis state. It is also the agency responsible for
conducting surveys to nonitor the conpliance of nursing hones
with the conditions of Medicare and Medi caid participation.
Respondents, Beverly Savana Cay Manor, Inc., d/b/a Beverly
Heal t hcare Lakel and, and Beverly
Enterprises - Lakeland, are |icensed by the Agency to operate
a skilled nursing home at 1010 Carpenter's Way in Lakel and.

2. On August 31, 1999, the Agency conducted an
investigation into a conplaint that Savana Cay had failed to
provi de sufficient nursing service and related services to

allow residents to attain or maintain the highest practicable



physi cal, mental, and psychosocial well-being as required by
Federal rul es governing Medicare and Medicaid. The Agency
surveyor, Patricia MIls, observed several residents who did
not have their call buttons within reach so that they coul d
sunmon help if needed. Ms. MIIls also talked with residents
and famly nenbers and fromthese interviews determ ned that
even when the resident could reach the call button and sunmon
hel p, the response tinme was excessively long or, in sone

i nstances, the call went unheeded. This sonetines resulted in
resident's suffering fromthe results of their incontinence
because the staff did not tinely respond to the help calls.

3. Ms. MIIls concluded, based on her extensive
experience in surveying nursing honmes, that the number of
staff on duty was not sufficient to neet the residents' needs.
It did not allow for the best possible well-being of the
residents. Though the information related by Ms. MIIs cane
fromher interviews with residents and their famlies and was
clearly hearsay testinony, it was adm ssible and considered as
corroborative of her direct observation. The parties
stipulated that a followup survey of the facility was
conducted on October 13, 1999, at which time the deficiency
descri bed was deened to have been tinmely corrected. The
Respondent, by stipul ation, does not concede the validity of

this discrepancy on the August 19, 1999, survey, and the



Agency does not rely on it to support the adm nistrative fine
sought to be inposed herein.

4. Another survey of the facility was conducted by the
Agency on April 26-28, 2000. On this occasion, surveyor
Patricia Gold interviewed residents regarding the everyday
life of the facility and reviewed resident council reports to
foll ow up on any resident or famly concerns which did not
appear to have been addressed by the facility staff. During
the resident interviews, Ms. Gold was advised that call lights
were not answered in a tinmely fashion. In that connection,
early on the norning of April 28, 2000, Ms. Gold observed a
resident request a nurse to bring sonmething to drink. The
nurse was overheard to tell the resident the request woul d
have to wait until she finished her report.

5. Ms. Gold also noted on April 28, 2000, that dirty
di shes were left uncollected over night in the facility common
corridor and that one resident had two dirty trays left in the
room The dishes in the corridor were al so seen by surveyors
Donna Edwards and Marie Maisel. Based on their observations,
the interviews, and the review of the council reports, the
surveyors concl uded that the staff on duty were insufficient
i n nunber.

6. Anot her surveyor, Joanne Stewart, reviewed the

resident files and nedical reports of several of the residents



and determ ned that in several cases the facility had failed
to provide adequate supervision and assistive devices to
prevent falls and inconsistently applied the interventions
that were put in place. For exanple, Ms. Stewart observed
Resi dent 12 on the floor at 2:40 p.m on April 27, 2000. This
resident, a cognitively inpaired individual, had been placed
in the facility fromthe hospital after he had sustained a
fracture to his right hip and, at the time of the fall, still
had staples in his hip.

7. M. Stewart's review of the kardexes maintai ned by
the certified nursing assistant (CNA) reveal ed there were no
entries thereon indicating a need for special care to prevent
this resident fromfalling. Although he was supposed to wear
a tab alarmat all tines, the facility staff knew the resident
woul d periodically renpove it, and when Ms. Stewart saw him
prior to the fall, he was not wearing it. No other
interventions, such as quick-release seat belts or Velcro
belts, had been inplenmented to prevent his falls. It was just
the kind of fall that he had which caused his placenment in the
facility and which gave rise to the need for supervision
adequate to prevent further injury. He did not get the needed
supervision. In fact, though the resident sustained a skin
tear and bl eeding of the armas a result of the fall, the

nurse who cane to the scene of the fall went back to her desk



and did some paperwork for between twenty and twenty-five

m nutes before the resident was provided any treatnent for his
injury. M. Stewart concluded the facility did not provide
adequat e supervi sion and assistance to Resident 12, and it is
so found.

8. Due to a cognitive inpairnment and an inability to
anbul ate due to an intracerebral henorrhage, diabetes, and a
cardi o-vascul ar accident, Resident 9 was assessed at high risk
for falls, and a determ nation was nade that the resident
should wear a tab alarmwhile in bed and in the wheel chair.
During the course of her survey, Ms. Stewart observed this
resi dent on several occasions w thout the tab al arm when she
shoul d have been wearing it. The resident had previously
sustained falls, one of which occurred while the resident was
on | eave, on March 31 and April 1, 2000, but the only caveat
on the CNA kardex for the resident was the caution not to
| eave her on the toilet alone. M. Stewart did not consider
t he supervision and assi stance rendered Resident 9 to be
adequate. It is so found.

9. Ms. Edwards focused her review on the records of
Resi dent 22 who was not at the facility at the tine of the
survey. The records indicated the resident had been assessed
at a high risk for falls at the tinme of her adm ssion and a

tab al arm was used. However, according to the nurse's notes,



on April 10, 2000, the alarm went off causing the resident to
| ose her bal ance and fall while in the merry wal ker. She
| acerated her scalp and sustained a large swelling in the
occipital area. The only fall assessnment of this resident was
done when she was admtted to the facility. The evidence does
not indicate when this was, but presumably, it was not done
timely. There is a requirenment that fall assessnents be done
quarterly, but it cannot be determ ned when it was done here.
Even when, on April 11, 2000, the day after the fall, the
physi cal therapy staff re-screened this resident for a nerry
wal ker, no change in care notation was noted in her record or
i mpl enent ed.

10. Resident 22 sustained another fall on April 16,
2000. On this occasion, the resident was found on the floor
of the day room out of the merry wal ker. There was no
i ndi cati on she was being supervised or nonitored at the tinme
of her fall. This time she sustained another head injury just
above the old one. After this fall, the facility staff
ordered a new nerry wal ker even though there was no indication
a different one would provide additional protection.

11. The resident sustained a third fall on April 18,
2000, sustaining another injury to the head which resulted in
substantial blood loss. As a result of this fall, she was

taken to the hospital. Because of this, she was not present



when the survey was done, but based on her review of the
resident records, Ms. Edwards concluded that the facility did
not provide sufficient supervision or assistive devices to
this resident.

12. During the period of the survey, M. Gold observed
Resi dent 3 on five separate occasions. On none of them was
the resident wearing a Tabs al arm even though the facility's
care plan called for one to be used. A falls assessnment had
been started on the resident but not conpleted. The record
al so revealed that the resident fell on March 29, 2000,
resulting in a skin tear to the right arm Based on the
above, Ms. Gold concluded that the resident was not provided
with adequate care and assistive devices.

13. Resident 10 was a resident with a history of falls
both before and after adm ssion to the facility. The
resident's care plan called for chair alarms, a nmerry wal ker,
a safety seat belt, a |low bed, and a bike horn. Though Ms.
Mai sel , the surveyor, observed that the resident had a chair
alarm she did not see that any of the other interventions
called for in the plan were provided. She did not ever see
the resident with a nerry wal ker, and on at |east two
occasi ons, she saw the resident when the chair alarm was not
in use. In her opinion, the use of one intervention does not

make the use of other interventions unnecessary, and she

10



considers the facility's supervision and assi stive device
provi sion to be inadequate.

14. Resident 4 was an individual who had sustained a hip
fracture, was senile, and was taking pain nedications. The
resident required help in getting out of bed or a chair. The
care plan for the resident called for the use of a Tabs alarm
but on none of the occasions that Ms. Stewart observed this
resident was the tabs alarmin use. She considered the
supervi si on and assistive devices provided by the facility to
this resident to be inadequate.

15. Respondent does not contest that the incidents cited
by the Agency took place. Rather, it contends that the
interventions inplenmented by it were sufficient. 1t also
di sputes the effectiveness of sonme interventions called for,
specifically the Tabs al arms, suggesting that the al arm does
not prevent falls and often contributes to them by startling
the wearer. There is sonme evidence to support that claim

16. Respondent further contends that the safety provided
by the use of an intervention device, such as the Tabs al arm
straps, bed rails, or the nmerry wal ker, restrictive as they
are, nmust be wei ghed and eval uated against the |oss of dignity
of the resident caused by their use.

17. It is also urged by the facility that the use of

certain interventions such as Tabs alarnms i s made unnecessary

11



when the resident is immobile and safety is provided by the
use of other interventions such as bed rails, which are nore
pertinent to the condition of the resident. |In the case of
Resident 9, the failure to provide for the use of a Tabs al arm
when the resident was on | eave with her husband was off-set by
t he one-on-one supervision she received during that period.

18. Respondent contends that falls will occur anpng
residents of the type in issue here regardless of the planning
to identify the risks of fall, the efforts made to prevent
them and the inplenmentation and use of interventions designed
to avoid them \While this may be so, the facility nonethel ess
has a duty to provi de necessary and adequate supervi sion and
assistive devices to mnimze to the greatest extent possible,
the risk of injury as the result of falls. |In sone cases,
this was not done here.

19. In support of its position, Respondent presented the
testi mony of Theresa Vogel spohl, a nursing home consultant and
an agreed expert on falls, issues of the elderly, issues of
care of the elderly, and nursing practices and standards in
nursi ng homes. Ms. Vogel spohl indicated that as a general
practice when patients are adnitted to a nursing hone they are
considered at risk for falls until the facility staff gets to
know them Each facility sets its own standard as to the

| ength of the observation period, during which the residents
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are studied for their gait and safety awareness. |In addition,
the residents are evaluated for safety awareness by the staff
of the physical and occupational therapy departnments.

20. Odinarily, the assessnent includes only the m nimm
data set (MDS) criteria, but increasingly during the |ast few
years, a separate falls assessnent has becone common. |In
addition to the initial assessnent, the attendi ng nurses do an
i ndependent adm ssi ons assessnent, and Ms. Vogel spohl found
that such an assessnent process was followed as to each of the
residents in issue here.

21. Ms. Vogel spohl found that an inconplete falls
assessnment had been done on Resident 3. Based upon her own
review of the resident's records, however, had the full
assessnent been conpl eted, other than the fact that she was a
new resi dent, the resident would have been classified as a | ow
risk for falls. She opines that the failure to conplete the
falls assessnment did not deny the resident any care or a care
plan for falls. M. Vogel spohl determ ned that the facility
had opted, instead, for a nobre cautious approach to this
resident in the care plan which, in her opinion, was
appropriate for a new adni ssion

22. A care planis a map for the staff to be nmade aware
of the care being provided and the specific interventions

pertinent to the resident. |If the resident is at increased
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risk for falls, the care plan would list the interventions
desi gned to decrease the risk of falls.

23. One of the nost significant risk factors for falls
is increase in age. Others are disease conditions,
nmedi cati ons, cognitive functioning |evels, eyesight, and other
i mpai rments. The interventions available to a facility to
address the issue of risk of falls depend upon the condition
of the resident. The first consideration should be the need
to maintain a safe physical environment for the resident.
Appropriate footwear is inportant as is the availability of
assi stive devices such as a cane or wal ker. [If the resident
has a history of falls, consideration should be given to
changi ng those factors which were related to the prior falls.
I ncluded in that is consideration of different seating or a
nore frequent toileting schedul e.

24. According to Ms. Vogel spohl, the last thing one
would want to do is to apply physical restraint, but, if all
el se has failed, the |least restrictive physical or chem cal
restraint may be necessary to decrease the likelihood of
falls. M. Vogel spohl enphasizes that only the |ikelihood of
falls can be reduced. It is not possible to prevent all
falls. Roomcleanliness is not something which should appear
in a care plan. It is a given, and nurses know to pl ace

furniture in such a way and to reduce clutter to the extent
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that the resident can safely navigate the roomeither with a
wal ker or a wheelchair. Obviously, in this case the survey
staff concluded the placenent of the dirty trays in the

hal lway and in the resident's room constituted a hazard.

25. In Ms. Vogel spohl's opinion, supervision and
nonitoring of residents in a nursing home is a basic. That is
generally the reason for the resident's being admtted in the
first place. While they should be done on a routine basis,
supervision and nonitoring are still sonmetimes placed in a
care plan, but the failure to have the requirenents in black
and white is not a discrepancy so |ong as the appropriate
supervi sion and nonitoring are acconplished.

26. The residents nost at risk for falls, and those who
are the nost difficult to manage, are those who have full
physi cal functioning yet who have al nost nonexi stent cognitive
functioning. Ms. Vogel spohl is of the opinion that for these
residents, the best intervention is the nerry walker. This is
better than a regul ar wal ker because the resident cannot | eave
it behind. |If the resident is one who falls from bed, then a
| ow bed, with rails if appropriate, is the primary option. A
| ow bed was called for for Resident 10 but was not provided.

27. Ms. Vogel spohl does not have a high opinion of the
Tabs al arm because it can cause as many falls as it prevents.

It has a place with the cognitively aware resident who wl |
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sit back down if she or he hears the alarm sound. Mre often
t han not, however, the routine resident will automatically
react by trying to get away fromthe noise, and, thus, be nore
likely to engage in rapid, inpulsive behavior that can lead to
a fall.

28. Ms. Vogel spohl considers the use of the Tabs al arm
as only one factor in assessing the degree of supervision
provi ded. She |ooks at the care plan to see if the Tabs al arm
even neets the needs of the resident. |If the resident is
cognitively alert and at no risk of falls, a Tabs alarmis not
appropriate. There are other interventions which can be used
such as quick release, velcro seat belts which better prevent
falls because they provide a resistance when the resident
attenpts to stand up

29. To determ ne whether a care plan has been devel oped
and i npl emented, Ms. Vogel spohl reviews the record. She | ooks
at the nurse's notes and those of the social services
personnel. She evaluates the records of the physical,
occupational, and recreational therapy staff. Finally, she
reads the resident's chart to see what staff is actually doing
to inplenent the interventions called for in the care plan.
However, on the issue of supervision, she does not expect the
notes or the record to affirmatively reflect every incident of

supervision. There is no standard of nursing practice that
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she is aware of that calls for that degree of record keeping.
What she woul d expect to see is a record of any kind of unsafe
behavi or that was observed.

30. By the sane token, M. Vogel spohl woul d not expect a
facility to document every tinme it placed an alarmunit on a
resident. The units are applied and renpoved several tinmes a
day for bathing, clothing changes, incontinence care, and the
l'i ke, and it would be unreasonabl e, she opines, to expect each
change to be docunented. Further, she considers it
i nappropriate and insulting to the resident to require himor
her to wear an al arm when cogni zant and not di spl ayi ng any
unsaf e behavior. |If a resident who is not cognitively
i npai red declines intervention, it would, in her opinion, be a
violation of that resident's rights to put one on. In that
regard, generally, interventions are noted in the resident
records when initiated. Usually, however, they are not
renoved until the quarterly assessnent, even though the
intervention may be discontinued shortly after inplenmentation.

31. Ms. Vogel spohl took exception to Ms. Edwards
finding fault with the facility for the three falls
experienced by Resident 22. The resident was under
observation when the first fall occurred, but the staff nenber
was not able to get to the resident quickly enough to catch

her when she stood up and i nmedi ately toppled over in her
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merry wal ker. The resident had been properly assessed and
proper interventions had been called for in the care plan.
Ms. Vogel spohl attributes the fall to the resident's being
frightened by the Tabs al arm goi ng off when she stood up and
bel i eves she probably would not have fallen had she not had
the tab unit on. The second fall took place while the

resi dent got out of her marry wal ker in the day room Though
the day room was visible to anyone out in the hallway, the
fall was not w tnessed, but Ms. Vogel spohl is of the opinion
that it is not reasonably possible to keep every resident
under constant visual supervision unless an aide can be
assigned on a one-on-one basis to every resident.

32. On the third fall, which occurred at about 10 p.m,
the staff had put the resident to bed and had put a Tabs unit
on her at that tinme, but the resident had detached the unit
and gotten out of bed. There was nothing the staff could do
to prevent that. The resident was able to renove the unit no
matter how it was affixed to her

33. Taken together, the actions taken by the facility
with regard to this resident were, to Ms. Vogel spohl,
appropriate. Some things could have been done differently,
such as perhaps using a heavier nerry wal ker, but she did not
consi der these matters as defects in the care plan, in

assessnment, in design, or in application. Further, she
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concluded that the actions taken by the facility subsequent to
the first fall on April 10, 2000, wherein the resident's

medi cati ons were adjusted to conpensate for their effect on
the resident, constituted a recognition of a change in the
resident's condition which was properly addressed.

34. Too much supervision becones a dignity issue. There
is no forrmula for determ ning how nuch supervision is
adequate. It is a question of nursing discretion based on the
i ndi vidual resident. An unofficial standard in place within
the industry calls for a resident to be checked on every two
hours, but rarely will this be docunented. Staff, nostly
nurses and CNAs, are in and out of the residents' roons on a
regul ar basis, adm nistering nedications and giving
treatnments. Those visits are docunmented, but not every visit
to a resident's roomis

35. Resident 12, a relatively young man of 62 with
several severe nedical problens, sustained a fall which
resulted in a fractured hip just two weeks after adm ssion to
the facility and two weeks before the survey. He was far nore
nmobi | e than expected. According to the records, he was nostly
cognitive intact and had been assessed for falls. As a result
of this assessnent, the facility developed a care plan to

address his risk for falls. Inplenmentation of the plan was

19



difficult, however, because he was aware and could nmake up his
own mnd as to what interventions he would accept.

36. As to the resident's April 27, 2000 fall, the only
evidence in the file shows that he was found on the floor of
his roomin front of a straight chair, having sustained a
smal | skin tear in addition to the fracture. From Ms.

Vogel spohl's review of the record she could find no indication
that the facility had failed to do sonmething that it should
have done to prevent the fall. The staff had put a Tabs al arm
on the resident, and he removed it. They tried to keep his
wheel chair as close to himas possible. They tried to
restrict his water intake by giving himthickened liquids to
reduce his trips to the rest room He would pour out the

t hi ckened fluids and replace themwith water. Because of this
resident's nmobility, M. Vogel spohl does not accept the
surveyor's conclusion that the facility did not use Tabs
alarms. He was able to get out of them by hinself and
frequently did. She is also of the opinion, in |ight of the
way the resident behaved, that the blank kardex observed by
the surveyor in no way contributed to the resident's fall.

The CNA's were aware that the Tabs units were supposed to be
used, and Ms. Vogel spohl has concluded that there were no nore
aggressive interventions that could have been used with this

resident. To attenpt the use of restraints, either belt or
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vest, woul d have been futile because he coul d have gotten out
of themeasily. The only other thing Ms. Vogel spohl feels
coul d have been done was to put himin a geriatric psychiatric
unit, and this was ultinmately done, but not in the Respondent
facility.

37. Ms. Vogel pohl also addressed the surveyors' wite-
ups as they related to Residents 9, 4, 3, and 10. Resident 4
was bed-ridden as a result of Parkinson's Disease and did not
need a Tabs alarm the deficiency cited, while in bed. When
seated in a wheel chair, his postural deficits were
conpensated for by |ateral supports and a padded cushi on, and
she was of the opinion that a Tabs al arm was not required.
She opines its absence would not have addressed his risk for
falls. His January 2000 fall apparently did not relate to the
failure to use a Tabs unit.

38. Resident 3, also the subject of a wite-up for
failure to use a Tabs alarm was not, in M. Vogel spohl's
opinion, at risk for falls because she did not nove around a
| ot due to her physical condition. Nonetheless, she
experienced a fall in late March 2000 and shortly thereafter,
the facility placed a Tabs alarm on her and made the
appropriate entry in her care plan.

39. Resident 9 was anmbul atory only with assistance and

had a special seating device to keep her in her wheel chair.
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After the resident sustained two falls close together, a Tabs
al arm was placed on her, and fromthat tinme until the tine of
the survey she had no further falls. M. Vogel spohl contends
that it was an appropriate nursing decision not to place a
Tabs unit on her. The rationale for this position is not at
all clear.

40. The care plan for Resident 10, also one of the
resi dents observed without a Tabs alarmin place, was
descri bed as "somewhat cluttered.” It showed nultiple
interventions initiated as early as April 1999. The initial
care plan was crossed through and a new one substituted in
Septenber 1999 with the famly's concurrence. Nonethel ess,
Ms. Vogel spohl did not find it too cluttered to be understood.
The evi dence shows that the resident's chair was outfitted
with a soft seat belt and a pressure-sensitive alarm both of
whi ch are considered to be nore effective than the Tabs al arm

41. Ms. Vogel spohl contends that the facility did not
ignore the requirenent to assess the residents for falls or
the requirenment to address that issue in care planning. She
admts that in sonme cases, the plan addressing falls
preventi on was covered in another assessnent than the one
wherein it mght nost |ikely be expected, but it is her
contention that if the subject is properly and thoroughly

addr essed sonewhere in the resident's care record, that is

22



sufficient. She considers placing it in several areas to be a
redundancy and though it is frequently done so, it is done to
nmeet a paper conpliance wi thout having any inpact on the

qual ity of care provided.

CONCLUSI ONS OF LAW

42. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. See Section 120.57(1), Florida Statutes.

43. The Agency is required, by the terms of Section
400. 23(7), Florida Statutes, to evaluate all nursing honme
facilities in the state at |east every fifteen nonths, and to
make a determination as to the facility's degree of conpliance
with state and federal rules and regul ations. The Agency's
eval uati on nust be based on the nobst recent inspection report
and take into consideration findings fromother official
reports, surveys, interviews, investigations, and inspections.
Upon compl etion of the evaluation, the Agency nust assign
either a Standard or a Conditional license rating to the
facility.

44, The Agency has recogni zed the inpact that the award
of a Conditional rating to a facility can have on the
facility's ability to operate. 1In order to receive a
Certificate of Need, an applicant's ability and record of

providing quality care are anong the criteria for conpetitive
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review. An existing facility cannot qualify for the state's
Gold Seal programif it has received a Conditional rating
within the prior thirty nmonths. Further, a Conditional rating
can substantially affect a facility's reputation in the
conmmunity and can have a negative inpact on staff norale and
recruiting.

45. A Conditional license will be issued to a facility
whi ch the eval uation shows has, at the time of the survey, one
or nore Class | or Il operational deficiencies, or a Class |11
defici ency which has not been corrected in the tine
established for correction by the Agency.

46. The Agency has the burden of proving the basis for
changing the facility's license to Conditional and for
i nposing an adm nistrative fine. The standard of proof for
changing the nature of the operating to Condition is by a

preponder ance of the evidence. Florida Departnent of

Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fl a.

1st DCA 1981). The standard of proof required for inposition

of an adm nistrative fine is by clear and convincing evi dence.
47. Class |l deficiencies, as defined by Section

400. 23(8)(b), Florida Statutes, are those which the agency

determ nes have a direct or immediate relationship to the

heal th, safety, or security of the nursing hone facility

residents, other than Class | deficiencies. Class |11
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deficiencies, as defined by Section 400.23(8)(c), Florida
Statutes, are those which the agency determ nes to have an
indirect or potential relationship to the health, safety, or
security of the nursing honme facility residents, other than
Class | or Class Il deficiencies.

48. The instant case relates to deficiencies identified
and described as Tag 353 and Tag 324 in the report of surveys
done by the Agency on August 31, 1999, and April 28, 2000.

49. As to Tag 353, Rule 59A-4.1288, Florida
Adm ni strative Code, requires nursing homes of the category
i nvol ved herein, to follow certification rules and regul ations
found in 42 CFR 483, Requirenment for Long Term Care
Facilities, Septenber 26, 1991. That regulation, 42 CFR
483. 30, requires the facility to "have sufficient nursing
staff to provide nursing and related services to attain or
mai ntain the highest practicable physical, nental, and
psychosoci al well-being of each resident, as determ ned by
resi dent assessnents and individual plans of care.” |If
proven, Tag 353 would represent a Class IIl deficiency.

50. The key word for discussion in this matter is
"sufficient" as it describes the staff menbers required by the
regul ation and rules. The parties agreed that, save for a
short period of |less than one day at sonme time during the

covered period, the facility met the staffing requirenents set
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by Rule 59A-4.108(4), Florida Adm nistrative Code. |nstead,
t he Agency argues, the staff on hand, though neeting rule
nunmerical requirenents, was not sufficient to provide the
appropriate care to the residents who constituted the resident
census needing nursing care. |In support of its contention,
the Agency cites the dirty dishes in the hallway outside the
dining facility and dirty trays fromone or nore nmeals in one
resident room in conjunction with the conplaints of slow
response tinmes or unanswered call buttons and unprevented
resident falls. While these conditions, clearly established
by conpetent evidence of record, were not shown to be life
threatening or to have resulted in any of the falls shown to
have occurred, there is clearly a showing of a relationship
bet ween the conditions of the nursing service provided as
described and a failure of the residents to attain the highest
practicabl e physical, nmental, and psychosocial well-being.
For that reason, though the Agency's nunerical standards were
met, Tag 353 is found to be supported by the evidence of
record.

51. Tag 324 relates to a violation of the requirenments
set forth in 42 CFR 483.25(h)(2), calling for the facility to
ensure that each resident receives adequate supervision and

assi stance devices to prevent accidents, as nmandated by Rul e
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59A-4.1288, Florida Adm nistrative Code. |If established, Tag
324 would be a Class Il deficiency.

52. The care provided to six individual residents,
Residents 3, 4, 9, 10, 12 and 22, as described by the Agency's
representatives, serve as the basis for its determ nation that
the facility failed to provide appropriate supervision and
assi stive devices to prevent the falls these residents
sustained. The facility's expert contended, and the facility
adopted as its position, that the supervision provided to the
Six residents in issue was adequate.

53. As to Resident 3, the facility's expert admtted
that an inconplete falls assessnent of the resident had been
done but urged that even had a full assessnment been done, the
resi dent would have been considered as a |low risk candi date
for falls. That position is based on informed specul ation,
however. The fact remains that a falls assessnent is called
for by the rules governing the operation of nursing homes and
a conpl ete assessnment was not acconplished. Notw thstanding
this resident m ght have been considered a low falls risk, the
fact remains that on March 29, 2000, she was found on the
floor after a fall in which she sustained a skin tear to the
right arm Even after the fall, during the April 2000 survey,
t he surveyor observed this resident on five separate occasions

wi t hout a Tabs alarmin place.
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54. The care plan for Resident 4, a senile individual
who suffered from Parkinson's Di sease, a fractured hip, and
depression, called for a Tabs alarmto be used "at all tines,"
whet her the resident was in bed or reclined in a Broda Chair.
Notwi t hstandi ng this requirenent, the surveyor observed the
resident on two separate days, once in bed and once in the
Broda chair, and on neither occasion was the Tabs alarmin
pl ace. Ms. Vogel pohl strongly contended that the Tabs al arm
could contribute to falls by startling the resident when it
sounded. This may well be true in sonme cases, but with this
resident, who was nostly immbile, the |ikelihood of that
happening i s renote.

55. Resident 9's nobility also was seriously inpaired
and she was cognitively inpaired. The use of a Tabs al arm was
provided for in her updated care plan, which was changed after
two falls, and was to be in place whether she was in bed or in
t he wheel chair. Nonethel ess, the surveyor found the al arm
was inconsistently applied, and the kardex used by the CNA
made no nmention of the requirenment for the Tabs al arm

56. To be sure, the facility cannot be held accountable
for what happened to the resident while she was away fromthe
facility on | eave. However, Ms. Vogel spohl's opinion that it
was an appropriate nursing decision not to use a Tabs al arm on

the resident prior to her falls is not supported by the
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evi dence, especially when it is seen that subsequent use of
the Tabs alarm after the two falls seens to have prevented
further falls.

57. A conmprehensive falls plan was devel oped for
Resi dent 10 and numerous interventions called for. However,
notw t hstandi ng the resident's history of repeated falls, both
before and after her entry into the facility, the surveyor
observed only a chair alarm which was not in use when seen
The other interventions called for, including the merry
wal ker, the |ow bed, the bike horn, and the safety seat belts
were not in evidence. M. Vogel spohl contended the facility's
conduct here was not an actionable failure to supervise or
provi de assistive devises, because it cannot be shown that the
om ssion caused the falls. This argunment is w thout nmerit.

58. Resident 12 cane to the facility fromthe hospital
to recuperate froma broken hip sustained in a fall. To be
sure this resident was a difficult patient who actively
resisted all efforts to restrain his activity. However, it is
this very tendency that requires an even hi gher degree of
supervi sion. Recognizing the need to bal ance the need for
restraint against the rights of the individual, where it is
seen that assistive devices are needed and the resident
resists or renoves them then other approaches, such as

transfer to a facility capable of a higher |evel of control,
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are appropriate. This was ultimtely done, and, under the
circunstances, it cannot reasonably be held that the facility
was bel ow standards with regard to this resident.

59. Resident 22 sustained several falls while in the
facility. The first fall was froma nerry wal ker while an
alarmwas in place. The second fall was froma nerry wal ker
whi |l e unsupervised in the day room The third fall was after
the resident had renoved her Tabs alarmand fell to the floor.
The care plan calls for the resident to be nonitored when out
of the merry wal ker. Ms. Vogel spohl's analysis of this
resident's history, which exonerates the facility of
responsibility for each of the three falls, is reasonable and
appears supported by the evidence or record, except for the
second fall. Even in that case, there is a question of the
adequacy of supervision provided, though it is not
unreasonabl e to expect a staff nmenber to be assigned to the
day room when it is occupied by residents. Under the
circunstances, the failure to have an attendant in the day
room when the resident fell while unsupervised falls bel ow
st andar d.

60. The facility contends that falls will happen
regardl ess of planning and the degree of supervision, unless
t hat supervision is one-on-one. That argunent is specious,

however. It inplies an "accepted |evel of injury"” which is
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not consistent with applicable standards and is rejected. The
frequency of falls can be | essened by appropriate supervision
of those identified as at high risk for falls. The
intermttent failure to use an alarmis not sufficient to be
classified as inadequate. However, when, as here, the
supervision is found wanting again and again regarding the
sane residents, it is clearly indicative of a |ack of proper
supervi si on

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is recommended that the Agency for Health Care
Adm ni stration enter a final order sustaining the Conditiona
i cense for the Respondent effective April 28, 2000, and,
based only on the conditions observed at the facility on that
date, inposing an adm nistrative fine of $700. 00.

DONE AND ENTERED this 22nd day of March, 2001, in

Tal | ahassee, Leon County, Florida.

ARNOLD H. POLLOCK

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6947

wwv. doah. state. fl.us

Filed with the Clerk of the

Di vi si on of Adm nistrative Hearings
this 22nd day of March, 2001.
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COPI ES FURNI SHED

Christine T. Messana, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive, Mail Stop 3

Tal | ahassee, Florida 32308

R. Davis Thomas, Jr., Qualified Representative
Broad and Cassel

215 South Monroe Street, Suite 400

Post office Box 11300

Tal | ahassee, Florida 32302-1300

Sam Power, Agency Clerk

Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building Three, Suite 3431
Tal | ahassee, Florida 32308

Julie Gallagher, General Counse
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building Three, Suite 3431
Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within

15 days from the date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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